Thar Coal & Energy Board

Government of Sindh

No. TCEB/Registrar/2-1/2014 [ 1o Y
Dated: 2™ October, 2015

/

To, \{ /
he Secretary,

Energy Department,
Government of Sindh,
Karachi.

Subject: DECISION OF THAR COAL & ENERGY BOARD IN THE MATTER

OF MOTION FOR LEAVE FOR REVIEW OF CONTRACT STAGE

TARIFF DATED JUNE 05, 2015 FOR SINDH ENGRO COAL MINING

- COMPANY MINE OF 3.8 MTPA UP TO 6.5 MTPA AT BLOCK II

THAR _ COALFIELDS, DISTRICT THARPARKAR, SINDH,
PAKISTAN.

I am directed to enclose herewith the subject Decision of Thar Coal and Energy Board
(12 pages) in Case No. TCEB/Registrar/2-1/2014.

2, The Decision is being intimated to the Government of Sindh for the purpose of the
Notification of the subject decision in the Official Gazette (Extra Ordinary) pursuant to Rule
10(9) of Thar Coal Tariff Determination Rules, 2014.

3, Please note that only ‘Revised Order’ of Thar Coal and Energy Board at page 05
onwards along with Annexures Al, A2 and A3 needs to be notified in the Official Gazette
(Extra Ordinary).

: & e
e 5 \0\
(Shahab Qamar Ansari)
Registrar TCE

PR —
Y e

A copy is forwarded for information to:
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Chief Secretary Sindh, Karachi. )
Principal Secretary to Chairman TCEB/ Chief Minister Sindh, Karach

ES to Managing Director Thar Coal and Energy Board, Karachi.
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1* Floor, State Life Building No.3, Dr. Ziauddin Ahmed Road (Opposite CM House), Karachi, Pakistan
Telephone: +9221-99207528-31, +9221-99206368-69; Fax: +9221-99207534
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1. INTRODUCTION

1.1.

1.2.

The Thar Coal and Energy Board (TCEB) vide its decision No. TCEB/Registrar/2-1/2014 dated June
05, 2015 determined the Contract Stage Coal Tariff for Sindh Engro Coal Mining Company (SECMC)
for a 3.8 MTPA to 6.5 MTPA mining capacity at Block Il Thar Coalfield District Tharparkar, Sindh,
Pakistan. The Coal Tariff Determination Order of TCEB was notified vide Notification No.
SO(COORD)/ED(Coal)/4-3/2015 dated June 09, 2015 in the Sindh Government Official Gazette.
SECMC on June 30, 2015 filed motion for leave to review the decision of TCEB dated June 05, 2015.

The TCEB considered and admitted the review motion on July 16, 2015 in acco;dance with Thar Coal
Tariff Determination Rules 2014. ™

2. GROUNDS OF REVIEW MOTION

The petitioners filed the review on the following grounds:

2.1.
2.2.
2.3.
2.4.
2.5.
2.6.
2.7.

Debt:Equity Ratio

Treatment of non-EPC Costs

Reimbursement of Taxes & Duties by the Coal Off-taker
Working Capital Requirement

Indexation of Power Cost for mix of Grid & Diesel Power
Treatment of GoS Performance & Force Majeure Events; and
Calculation issues & Clarifications

3. HEARING
The Petitioner was afforded a hearing.in the matter on July 28, 2015. A presentation was made by SECMC on
various aspects of their motion for review.

4. DISCUSSION OF THE ISSUES
On the basis of the issues raised by the petitioners, the determination of TCEB is provided in the succeeding
paragraphs. i

4.1. Debt:Equity Ratio

4.1.1.SECMC petitions that:

e TCEB has fixed the Debt to Equity Ratio in the Tariff Determination at 80:20 with the provision
that SECMC will be allowed a Debt to Equity ratio of 75:25 only if financing requirements
necessitate injection of capital beyond USD 700 Million (i.e. the cover provided by the Sovereign
Guarantee). The Tariff Determination further states that any capital injection in excess of 25%
wnII be treated as commercial debt to the project at the prevailing rates but not exceeding KIBOR
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e Mining is being undertaken in Pakistan for the first time. While the Project is backed by a
Sovereign Guarantee, the Project is nevertheless categorized as a 'high risk' Project. As per the
lenders consortium, an 80:20 Debt to Equity ratio is the highest leverage level and is usually
allowed by banks for blue-chip ongoing companies with certainty of operations. Since the
Project is a greenfield project, the lenders are not willing to extend such leverage to the Project.
Furthermore, considering the fact that a project of this magnitude is being undertaken for the
first time in Pakistan, the lenders want to structure this as a bankable project finance transaction
and categorize the Sovereign Guarantee as only a secondary comfort.

e The term sheets received from local as well as Chinese lenders clearly state that the Debt to
Equity Ratio of 70:30 should be maintained. Nevertheless, we have aIready{,fm%iated negotiations
with the lenders to revise the Debt to Equity ratio upwards and, despite our-best efforts, the
Debt to Equity ratio of 80:20 may not be acceptable to the lenders. The:lenders are willing to
allow a Debt to Equity ratio of up to 75:25.

Z

Accordingly, SECMC petitions TCEB to permit a Debt:Equity ratio of 75:25 at the Contract Stage
Determination as that will facilitate and accelerate the achievement of Financial Close of the project.

4.1.2.TCEB has reviewed the plea of SECMC and taken due consideration of their standpoint. Further
the Board notes that Debt Equity ratio of 80:20 is a special regulatory dispensation by SBP for
infrastructure projects. Additionally, the Government of Pakistan has provided a Sovereign
Guarantee of USD 700 million forfacilitation of Project Debt for the SECMC project. The facility
becomes frivolous if the local Banks do not recognize the structure and insist on higher equity
stakes in the project. This is‘especially important where the full cover of sovereign debt also
backs up the project debt. Additionally, if the project is loaded with higher equity of up to 25%
it potentially has an impact of burdening the coal tariff by an increase of around USD 1.5 per
ton. Accordingly, SECMC management and their Lenders also have to recognize the
sustainability of business plan based upon a higher indigenous coal price and work towards
integrating efficiencies in the structure of the coal price.
Notwithstanding,-the present status of SECMC consultation with Lenders does not warrant a
definitive fixation of debt terms as per the Motion for Leave for Review Petition of SECMC. The
Petitioner-is advised of an already existing provision in the Thar Coal Pricing Framework under
which a‘review of tariff at Financial Close is available. The applicable clause of the Framework
is quoted as follows:

Quote:

The Reference Coal Tariff shall be determined on the basis of certain assumptions with
regards to debt terms including tenor, spread, and financing fees & charges. As long as the
Licensee is able to secure financial closure for the project within the limits defined by these
assumptions, the Reference Coal Tariff shall be trued up at the time of COD. However, if
financial closure unable to be secured within the said limits, the Licensee shall have the
option to file a limited scope Petition for Approval of Revised Financing Terms, on the
approval of which the Reference Coal Tariff shall be revised.
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Unquote

4.2. Treatment of non-EPC Costs

4.2.1.

4.2.2.

SECMC submitted that in their tariff petition to the TCEB, the costs were divided into two
categories, i.e. controllable costs and uncontrollable costs. The Tariff Determination in some
clauses seeks to cap the Non-EPC costs, excluding costs in respect of land acquisition and
village relocation, and in some clauses seeks to actualize such costs. Additionally, there is a
certain degree of ambiguity with respect to certain cost items, such as, legal and
professional.

In view of the foregoing, SECMC seeks clarification as to how the concept of 'controllable’
and 'uncontrollable' costs will be applied at the Commercial Operations Date of the Project.
Additionally, SECMC Petitions that rather than having individual caps m respect of certain
costs, there should be an overall aggregate cap on such costs.

The Determination is clear in this respect as only one category of{& ncontrollable’ costs is
identified as that relates to relocation costs of villages. All other costs are ‘controllable’ and
subject to periodic review and audit control of the. Pgtﬂ;;oner s internal systems and
subsequent reporting mechanism to TCEB. While some controllable costs are capped, they
nonetheless will be subject to auditory review and reportmg formats essentially because; (a)
the exigencies of a cost-plus tariff regime require so‘and, (b) the open pit mining business in
Pakistan has as yet to establish credible cost benchmarks and cost indices for various non-
EPC Costs. Pending the maturity of open cast mining operations in Pakistan it is imperative
that the mine developers adhere to a.structured cost control and reporting mechanism.

In essence all major cost heads will be subject to distinct controls notwithstanding the limits
and caps as established in the Determination.

4.3. Reimbursement of Taxes & Duties by the Coal Off-taker

4.3.1.

4.3.2.

As per clause (x) of General Conditions of the Tariff Determination, any taxes, duties, levies,
charges, surcharges or other governmental impositions paid by the SECMC (including those
on account of Workers Welfare Fund and Workers Profit Participation Fund) are to be
subsequently reimbursed by the Coal Purchaser on the basis of original tax receipts. Such
taxes, duties, levies, charges, surcharges or other governmental impositions, payable by
SECMC in respect of the Project, have not been accounted for in the Coal Tariff. We
understand. that reimbursement for such taxes, duties or other levies paid by SECMC in
respect of the Project cannot be reimbursed by Coal Purchaser unless the same are treated
as pass- through items under the Coal Tariff. Further, in case of reimbursements of such taxes
from the Coal Purchaser, it would be difficult for the Coal Purchaser to recover the same
from its tariff.

In view of the foregoing, it is requested that the TCEB allows all taxes, duties and other levies
payable by SECMC in respect of the Project to be treated as a Pass-Through Item in the Coal
Tariff over the relevant time period depending on the nature of such expenses.

The Determination already recognizes the concept of unforeseen duties and taxes as a pass-
through in the tariff regime. In the event such situation emerges the tariff will be trued up as
per established procedure.
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4.4. Working Capital Requirement

4.4.1. SECMC submits an incremental plea for accommodating mines fixed capacity payments within
the permissible working capital allocation for one months fuel price storage. The plea
emanates from a condition wherein the downstream power plant seems unable to commit to
capacity payments to the mine primarily because the power purchaser is refusing to commit
this component in the capacity payments of the power tariff.

4.4.2.TCEB has carefully examined this situation and is of the opinion that:

e The position of accommodating working capital for coal storage as per SECMC’s petition
has already been accepted and incorporated in the Determination.

e The review petition reflects a “reverse-flow” condition not linked with the Determination
and originates from a condition triggered by a downstream contract... "

* Accommodating the blow-back effect of subsequent contracts and agreements is
unjustifiable. 8 3

e SECMC is advised to resolve this aspect with the powén«g}én*t who in turn may appropriate
this aspect within the ambit of the Power Purchase Agreement and seek necessary
adjudication from NEPRA.

The Petitioner’s request for incorporating capacity%pricé in working capital requirements
cannot be acceded to for reasons stated above.

4.5. Indexation of Power Cost for mix of Grid & Diesel Power

4.5.1. The Determination allows for actualization of the impact of cost of diesel and the
proportionate use of diesel and utility power as per periodic reviews. SECMC seeks clarification
on the process TCEB will deploy for-accruing adjustments in the tariff.

4.5.2. For purposes of clarification it is notified that from the standpoint of Diesel Price and the
proportionate mix of Diesel/Utility Power a quarterly review of tariff will be undertaken with
appropriate adjustments.

4.6. Treatment of GoS-Performance & Force Majeure Events

4.6.1. SECMC petitions that the Coal Tariff should incorporate an automatic trigger a compensatory
mechanism in the event of a default in GoS obligations under the Implementation Agreement.

4.6.2. The Determination has already identified this to be an issue that recognizably needs to be
addressed in the Implementation Agreement. Essentially the matter needs to be resolved
under cover of the Implementation Agreement. In the event of an agreement on events of
default and subsequent compensations, SECMC may petition TCEB, with the support and
concurrence of GoS for incorporating the agreed compensations within the determination of
the coal tariff regime.

4.7. Calculation issues & Clarifications

4.7.1. SECMC identified minor errors in the spreadsheet calculations for coal tariff. These errors are
accordingly rectified. The salient numbers of the amended tariff table are tabulated in the
Annexures A-1 ~ A-3 here under.
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5. REVISED ORDER

No. TCEB/Registrar/2-1/2014: The Thar Coal and Energy Board (TCEB) vide its decision No.
TCEB/Registrar/2-1/2014 dated June 05, 2015 determined the Contract Stage Coal Tariff for Sindh Engro Coal
Mining Company (SECMC) for a 3.8 MTPA to 6.5 MTPA mining capacity at Block Il Thar Coalfield District
Tharparkar, Sindh, Pakistan. The Coal Tariff Determination Order of TCEB was notified vide Notification No.
SO(COORD)/ED(Coal)/4-3/2015 dated June 09, 2015 in the Sindh Government Official Gazette. SECMC on
June 30, 2015 filed motion for leave to review the decision of TCEB dated June 05, 2015.

The TCEB has considered the Motion for Review Petition and the following Decisiog&w@;hfﬁﬁespect to review
petition is adjudicated in accordance with Thar Coal Tariff Determination Rules 2014..

5.1. Debt:Equity Ratio

The Determination Order has addressed the Debt:Equity in the appfﬁ@riéte context and in accordance
with the Coal Pricing Framework quoted here below:

=Y

.

Quote:

The Reference Coal Tariff shall be determined on the basis of certain assumptions with
regards to debt terms including tenor, spread, and financing fees & charges. As long as
the Licensee is able to secure financial closure for the project within the limits defined
by these assumptions, the.Reference Coal Tariff shall be trued up at the time of COD.
However, if financial closure-unable to be secured within the said limits, the Licensee
shall have the option to file a limited scope Petition for Approval of Revised Financing
Terms, on the approval of which the Reference Coal Tariff shall be revised.

Unquote

Any potential changé’gb}ihrkﬁbebt Equity ratio at the time of Financial Close will be subject to TCEB review
and determination once'the finalized terms of debt are established.

5.2. Treatment of non-EPC Costs
Notwithstanding the determination and capping of certain costs during Contract Stage Tariff Determination,
the Non-EPC Costs, Controllable and Uncontrollable, are subject to review at appropriate stages of tariff
review as per the Rules. In essence, all major cost heads will be subject to distinct controls.

5.3. Reimbursement of Taxes & Duties by the Coal Off-taker

The Determination already recognizes the concept of unforeseen duties and taxes as a pass-through in the
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5.4. Working Capital Requirement

An incremental plea for accommodating mine’s fixed capacity payments within the permissible working
capital allocation for one month’s fuel price storage cannot be acceded to for reasons detailed below:

e Working Capital requirements as petitioned by SECMC in their Contract Stage Tariff are already
incorporated in the Tariff Determination Order.

e The review petition reflects a “reverse-flow” condition not linked with the Determination and originates
from a condition triggered by a downstream contract i.e. the Power Purchase Agreement.

e SECMC is advised to resolve this aspect with the power plant who in turn may appropriate this aspect
within the ambit of the Power Purchase Agreement and seek necessary adjudicaf;idh from NEPRA.

5.5. Indexation of Power Cost for mix of Grid & Diesel Power

For purposes of clarification it is detailed that from the standpoint of Diesel Pif‘ic‘e‘ and the proportionate mix
of Diesel/Utility Power a quarterly review of tariff will be undertaken with qppi‘bpriate adjustments.

5.6. Treatment of GoS Performance & Force Majeure Events

The Determination has already identified the potential impact due w'ﬁbﬁ—performance of GoS obligations as
an issue that needs to be addressed in the Implementation Agreement. In the event of an agreement on
events of default and subsequent compensations; SECMC may petition TCEB, with the support and
concurrence of GoS for incorporating the agreed compensations within the determination of the coal tariff
regime.

5.7. Calculation issues & Clarifications

SECMC identified minor errors in the spreadsheet calculations for coal tariff. These errors are accordingly
rectified and corrected table of tariff attached as Annexures A-1 to A-3.
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